CASE SUMMARY CPC DECISION № 858/07.10.2008

     1.Content of the complaint
The proceedings has been initiated ex officio under art. 18, par 1 of the Law for Protection of Competition /abolished/ - abuse of dominance in the form of imposition of purchase or sale prices or other unfair trading conditions and art.82, para 1 of the Treaty. A signal from the President of the Greater region
 was received in the Commission for Protection of Competition, claiming that prices and other conditions for participation set out for the Autumn Technical Fair 2007, organized by the „International Fair Plovdiv ”JSC /IFP/ have been changed unreasonably and after the deadline for submitting the applications for participation. The Greater region claims also that the prices imposed for the services “construction right” and “approval of design plan” offered by IFP, are unjustified. 
The proceedings upon the signal by the Greater region has been joint with the proceedings initiated upon the complaint of the „Association of Fair and Exhibition Services - Bulgaria” due to the identical statements and the alleged undertaking. Members of the association are companies, building stands and other exhibition constructions. The complainant claims that “International Fair Plovdiv” JSC abuses its dominant position by imposing price of “construction right”, which is not economically and legally grounded and should be paid only by companies, building exhibition constructions for exhibitors at the fair. If the IFP builds the stand itself, the exhibitor should not pay these prices. Secondly, the complainant claims that IFP has imposed economically unjustified separation in the prices for the “construction right” in the different exhibition areas - 35 euro/square metre (VAT not included) for some of  areas and 25 euro/square metre (VAT not included) for the others.

2.Parties involved
2.1. „International Fair Plovdiv ”JSC /IFP/

2.2. „Association of Fair and Exhibition Services - Bulgaria”
3. Facts

IFP’s business activity includes organization of international fairs and exhibitions for Bulgarian and foreign companies. The company provides services to two different groups of customers:

· To the exhibitors: renting exhibition area; designing and building of exhibition constructions; renting furniture; electric and water connection and consumption, etc.

· To the building companies: granting of construction right, approval of design plan.

All terms of providing the above mentioned services, including prices, are settled unilaterally by IFP in the “General Terms of Participation and the Rate” /General terms/. According to par. V. of the General terms, IFP reserves to itself the right to change unilaterally the General terms informing the exhibitors in due time. There are no time limitations about exercising this right. In the same time, if an exhibitor refuses to participate in the Fair, due to an unfavorable change in conditions for participation or other reason later than 45 days before opening the event, he owes IFP a default of 50% from the rental price.     

Building companies are required to use and pay for the services “construction right” and “approval of design plan” to get an access to the exhibition facilities. 

The service “construction right” gives a building company the right of building an exhibition construction and includes water and electric consumption for the shared parts and the sanitary premises, expert control and supervising the construction works, security and cleaning of the exhibition areas during the assembly and dismantling periods.

The service “approval of design plan” includes expert approval of the construction plan with regard to its correspondence to the technical rules.


In order to receive these two services and an access to the exhibition facilities, a building company should enter into an agreement with IFP. According to par. ІІ.2. of the General terms, IFP is entitled to refuse entering into an agreement with a particular building company. The grounds of using this right are settled neither in the General Terms, nor in the Contract. 

Prices of the services “construction right” and “approval of design plan” are estimated on the basis of the costs of IFP during the assembly and dismantling periods of labour, water and electric consumption, etc. These costs exist whenever IFP itself or another company build an exhibition construction. In the first case they are included in the price of the service “construction”, provided to exhibitors, i.e. this price is set up by three items of expenditure: costs of construction right, costs of approval of design plan and costs of construction.

According to the Rate the prices are as follows:

· Construction right – 16 euro/sq. m.

· Approval of design plan – 2 euro/sq. m.

· Construction of stands by IFP –the price is from 43 euro/sq.m to 55 euro/sq.m.

The deadline for applying to the International Technical fair September 2007 is 31.05.2007. The right of changing the terms for participation is used after the deadline of the applications for participation to the International Technical fair, September 2007 with Order N 265/04.06.2007 of the executive director of IFP, which settles an increased price of the construction right. Prices of the services “approval of design plan” and “construction right” remained unchanged. The increase of the price of the “construction right” is valid only for the International Technical fair, September 2007.
The increase of the price of “construction right” is grounded on the actual costs made by the company in providing the fair services during 2006 (18 euro/square meter), plus their anticipated increase for 2007. The amount of these costs indicates, that the prime cost of the “construction right” should be (………) euro/sq. m. Therefore, the price of the service has been increased to 35 euro/sq. m., as for the areas more remote from the central entrance and the unattractive areas the price is 25 euro/sq. m. As a result of the increase, in order a building company to be admitted to the exhibition areas, it should pay 37 euro for every square meter exhibition construction built (“construction right” and “approval of design plan” charges). The company would face these costs with every commission for construction it performs. These costs have to be included into the final price offered by the building company to its customers together with the expenses on the building itself and a margin of profit. 

In practice, when fixing the price for the “construction right”, which should be paid by a building company in order to be admitted to the exhibition areas, IFP adds to the anticipated costs for 2007 (……..euro/square meter) a profit, which is (…….) % of them. This is grounded with the risk of higher amount of the costs than the anticipated ones, in order to avoid providing the services at a loss.                   

At the same time the price, which the exhibitor is obliged to pay to IFP, in case the Fair builds his exhibition construction, has not been changed and remains within the range 43-55 euro/square meter during the 2007, despite of the established growth in the prime cost of the “construction right” service, the costs for which are included in the value of the “construction” service, offered by IFP.

In addition, the Fair offers to the exhibitors the construction of standard stands on approved projects, including furniture, electric connection and other elements, with 10 % price discount. In this case, the price of the “construction” service without the mentioned elements, is even lower – (…..) euro/square meter. It has been clarified that the lack of change in the price of the “construction” service is due to the inclusion of the expenditures connected with its offering with their prime cost for 2006, i.e. the increased costs for 2007 have not been taken into account, as it was done in the calculation of the “construction right” price, paid by external builders. 

As a result of the increase of the price of the construction right, there are a lot of exhibitors’ refusals of constructing their stands by external building company. According to the received data, despite the increase of the total number and square meters exhibition constructions in 2007 compared to 2006, the market share of other building companies is reduced at expense of the IFP’s share.

4.Relevant market

Relevant product market


Taking into account the fact that IFP owns the exhibition area and facilities and organizes fairs and exhibitions, there are up-stream and down-stream product markets. 


The relevant product market is the market of services “construction right” and “approval of design plan”, offered by “International Fair Plovdiv” JSC during the assembly and dismantling periods to building companies that provide services of designing and building of exhibition constructions.

This is the up-stream market of access to the exhibition area and facilities.

The down-stream market is vertically connected to the first one. It is the market of the service “designing and building of exhibition constructions during the assembly and dismantling periods in organised by IFP international fairs and exhibitions” 

Relevant geographic market

The relevant geographic market is regional and it is restricted only on the territory of the fair exhibition area since the services, determinating the two product markets are provided within the fairs and exhibitions, organized by IFP.
Market shares 

As an owner of the fair area and facilities, which are considered as an essential facility, IFP is the only undertaking that can determine the access conditions to it. These conditions are the services “construction right” and “approval of design plan”. The market share of IFP on the up-stream market is 100%. Its position is assessed as “natural monopoly”. Therefore it determines its share on the down-stream market, on which the company offers services in competition conditions. According to the provided data, its market share is around ( ….)%.

Hence, IFP holds the position of a dominant undertaking on both markets.

5. Legal assessment
· Under national law
The established facts show that:

- the price of the service ”construction right” is not formed in an unreasonable way in view with its constitutive elements, as these elements are the actual costs, made by the company in providing the service during the assembly and dismantling periods of the exhibition constructions;
- the lack of transparency in the conditions, by which the IFP can refuse signing a construction contract means that the building of exhibition constructions from external companies depends on the Fair’s subjective assessment whether to conclude such contract with a certain firm, respectively whether to give it access to the essential facility managed by it and is considered as unfair trading condition. 
- the lack of definition of the moment, until which IFP can unilaterally change the conditions of participation, including the prices, without harm for the exhibitors, is considered as unfair trading condition.         

- the increase of the price of the “construction right” is unreasonable and harms the competition on the market of designing and building of exhibition constructions. In practice, it is impossible for the external companies to offer a competitive price for building exhibition constructions, since their costs for access to the fair areas are considerable – 37 Euro/sq. m., as the firms should also add their costs connected with the construction itself. At the same time, the price of the complex “construction” service, offered by IFP to the exhibitors, is within the range 43-55 Euro/square meter, and in some cases even (…...) Euro /square meter. 

Thus, taking advantage of its real monopolistic position on the up-stream market IFP imposes unreasonable prices for access to the down-stream market, managing to provide itself on the latter better conditions, compared to the other participants on the same market. 
The information received from the Greater Region contains other statements as well for infringements committed by IFP in setting the conditions for participation of the Region as an exhibitor on the International Technical Fair 2007. During the investigation process, it became obvious that these are problems appeared during the negotiations between the two sides, specifying the details around the Region’s participation, which could be qualified neither as an infringements of LPC, nor of the Treaty.
Taking into account the fact that the abuses are committed by an undertaking, which had taken advantage of its position as an owner of essential facility in order to affect the competition in the vertically connected market, the CPC qualified the abuses as “particularly grave”.  
· Under art.82 of the Treaty
The Commission established that the territory where the International Technical fair September 2007 took place is not a substantial part of the common market. Hence, the position of IFP could not be qualified as dominant within the meaning of art.82 of the Treaty.
6. Final decision of the Commission 

On the basis of the conclusions made CPC deems:

1.Impose pecuniary sanction amounting at BGN 200 000 on „International Fair Plovdiv ”JSC for breaching art. 18, point 1 от LPC (abrog.) for commitment of exclusionary price abuse in the form of margin squeeze. 
2.Impose pecuniary sanction amounting at BGN 100 000 on „International Fair Plovdiv ”JSC for breaching art. 18, point 1 от LPC (abrog.) for imposition of unfair trading conditions, namely: 

- the lack of transparency of the grounds, on which the conclusion of a construction contract might be refused, as well as
- the lack of regulation of the deadline for changing the General terms and the Rate.

3. Order termination of the infringements under point 1 and point 2.
4. Reject the claim of the „Association of fair and exhibition services - Bulgaria” in the remaining part.
5. Establish that there is no ground for taking actions for committed infringements under Article 82 of the Treaty.
�The Greater Region is an intra-regional economic union of 5 administrative parts - Saarland and Rhineland-Palatinate (Germany), Lorraine (France), Walloon (Belgium), the Grand Duchy of Luxembourg as well as the French and German speaking communities of Belgium.
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